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<Abstract>

Critical Review on Constitutional Court en
banc Decision 2013Hun-Bal68 Decided
December 23, 2015

— Centered on the Infringement of Political Fundamental Rights
via Prohibition of the Party Supporters’ Association —

Juneyoub Han"

This review attempts to analyze the key points raised in Constitutional Court en
banc Decision 2013Hun-Bal68 Decided December 23, 2015 and assesses the
validity of the claims made by the majority and dissenting opinions in discerning
the unconstitutionality of Political Funds Act Article 45 Paragraph 1, and others.

The Constitutional Court recognizes the freedom of political expression as a
fundamental right and further asserts that political expression through monetary
channels, such as party donations, is an essential element of representative
democracy. Building upon this premise, the majority opinion proposes that the role
of the Political Funds Act Article 45 Paragraph 1, and others, to prohibit the party
supporters’ association does not abide by the anti-overrestriction principle. In turn,
the majority opinion suggests that the Political Funds Act Article 45 Paragraph 1,
and others, infringe upon political fundamental rights and deems the
aforementioned articles unconformable to the Constitution. On the other hand, the
dissenting opinion confronts its counterpart under the reasoning that the Political
Funds Act Article 45 Paragraph 1, and others, have little grounds to be interpreted
as unconstitutional. By scrutinizing the legal requirements of the decision as well
as issues concerning freedom of political expression, freedom of political parties,

and the status quo of the Korean political arena, this review acknowledges the

* Yonsei Law School
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persuasive strength of the claims made by the majority opinion. Additionally, by
referring to the legislation subsequent to the decision in concern, this review aims
to provide insight into the significance and limitations of the newly-founded
institution of the party supporters’ association.

2013Hun-Bal68 encompasses the acute concerns stemming from the dynamics
between the people and political parties in Korean democracy. While parties have
been considered vital actors in facilitating democratic governance under
representative systems, crucial questions on how the people and parties should
pursue to shape their linkages must be answered in light of the legal and political
environment. In particular, when examining the critiques on the status quo of
current democracies, the fierce debate between the majority opinion to adequately
protect political freedom and the dissenting opinion cautioning against

government-business collusion is worth sincere contemplation.

Key Words : Party Supporters’ Association, Political Fundamental Rights,
Freedom of Political Expression, Freedom of Political Parties,
Korean Politics
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<Abstract>

Exploring the Contemporary Significance of

the Struggle for Law
— A Study on Rudolph von Jhering’s Legal Thoughts —

You Hyun Chung’

This paper focuses on understanding Rudolph von Jhering’s conceptualization of
‘struggle for law,” encapsulated in The Struggle for Law (Der Kampf um das
Recht).

The ‘struggle for law’ can be delineated in three aspects; first, it starts from an
individual's balancing of interests, based on one's rationality, moving on to a
person's moral duty and finally developing into a public duty. Along with this,
Jhering emphasizes the role of ‘legal sentiment’ upon which one can actively
struggle for assurance on his or her own rights. The role of ‘law’ is also
quintessential in enhancing social benefits through people's struggles for rights. For
instance, legal code and system are the main means when it comes to resolution of
personal disputes. People's struggles for law often bring about changes in
legislation; on the other hand, a community's legal system would have to
sufficiently represent the members' legal sentiment.

Jhering's concept of ‘struggle for law’ may not perfectly fit into contemporary
societies in certain aspects. The rights guaranteed via struggle for law are mainly
‘legal’ rights already protected by law; therefore, it is rather underestimated that
one can suffer violation of rights even under a legal act. A question is also raised
on the practicality and extent of struggles.

Still, Jhering's idea on legal rights and law has been widely accepted, modified

and continuously re-arranged until now. For instance, Jhering's descriptions of

* J.D. Candidate, Yonsei Law School.
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prevailing materialism in litigation as well as the importance of legal sentiment

also hold true in today's societies.

Key Words : Jhering, struggle for law, legal right, legal system, law,
Jjurisprudence
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<Abstract>

The Special Articles of Listed Companies under
Capital Markets Act

Jung, Dong-Uk’

The current Capital Markets Act stipulates special articles of listed companies.
Although it is natural to stipulate special articles for listed companies under the
Commercial Act, the fact that the Capital Markets Act stipulated a special case for
stock-listed corporations is a number of special provisions for listed companies
under the Commercial Act applied to listed companies in the former Securities and
Exchange Act. In the process of abolition of the Securities and Exchange Act and
integration into the Capital Markets Act, some of the special provisions of the
Securities and Exchange Act were transferred to the Capital Markets Act. In other
words, among the special provisions for listed companies under the former
Securities and Exchange Act, (1) governance matters are transferred to the
Commercial Act, (2) financial management matters are transferred to the Capital
Market Act, and special provisions for listed companies are divided into the
Commercial Act and the Capital Market Act. Accordingly, listed companies are
subject to three corporate legal regulations because they must be subject to special
articles of listed companies under the Commercial Act and the Capital Markets Act
in addition to the general provisions under the Commercial Act. Regarding this
complex company normative system for listed companies, many problems have
been raised since the former Securities and Exchange Act stipulated special articles
for listed companies.

This study aims to examine the relationship between the current Capital Markets

Act's special articles for listed companies and the existing systems under the

* Financial Supervisory Service, Senior Manager



B FSF

Capital Markets Act, such as the corporate disclosure system, and examine whether
the retention of the special provisions in the Capital Markets Act is consistent with

the legal system.

Key Words : Commercial act, capital markets act, listed company, special articles
for listed company, corporate disclosure system
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v dglgojs Yuks] A (Delaware General Corporation Law, DGCL) A=
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2014, 4749,

0 dcd 9, ok A(F 3), 5109,

7 DGCL §154. Determination of amount of capital; capital, surplus and net assets
defined.
Any corporation may, by resolution of its board of directors, determine that only
a part of the consideration which shall be received by the corporation for any of
the shares of its capital stock which it shall issue from time to time shall be capital;
but, in case any of the shares issued shall be shares having a par value, the amount
of the part of such consideration so determined to be capital shall be in excess of
the aggregate par value of the shares issued for such consideration having a par
value, unless all the shares issued shall be shares having a par value, in which case
the amount of the part of such consideration so determined to be capital need be
only equal to the aggregate par value of such shares. In each such case the board
of directors shall specify in dollars the part of such consideration which shall be
capital. If the board of directors shall not have determined (1) at the time of issue
of any shares of the capital stock of the corporation issued for cash or (2) within



-
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60 days after the issue of any shares of the capital stock of the corporation issued
for consideration other than cash what part of the consideration for such shares shall
be capital, the capital of the corporation in respect of such shares shall be an amount
equal to the aggregate par value of such shares having a par value, plus the amount
of the consideration for such shares without par value. The amount of the
consideration so determined to be capital in respect of any shares without par value
shall be the stated capital of such shares. The capital of the corporation may be
increased from time to time by resolution of the board of directors directing that
a portion of the net assets of the corporation in excess of the amount so determined
to be capital be transferred to the capital account. The board of directors may direct
that the portion of such net assets so transferred shall be treated as capital in respect
of any shares of the corporation of any designated class or classes. The excess, if
any, at any given time, of the net assets of the corporation over the amount so

determined to be capital shall be surplus. Net assets means the amount by which

total assets exceed total liabilities. Capital and surplus are not liabilities for this

purpose. Notwithstanding anything in this section to the contrary, for purposes of

this section and §§ 160 and 170 of this title, the capital of any nonstock corporation

shall be deemed to be zero.

8) DGCL §170. Dividends; payment; wasting asset corporations.

(a) The directors of every corporation, subject to any restrictions contained in its

certificate of incorporation, may declare and pay dividends upon the shares of its

capital stock either:

(1) Out of its surplus, as defined in and computed in accordance with §§ 154 and
244 of this title; or

(2) In case there shall be no such surplus, out of its net profits for the fiscal year
in which the dividend is declared and/or the preceding fiscal year.

If the capital of the corporation, computed in accordance with §§ 154 and 244
of this title, shall have been diminished by depreciation in the value of its
property, or by losses, or otherwise, to an amount less than the aggregate amount
of the capital represented by the issued and outstanding stock of all classes
having a preference upon the distribution of assets, the directors of such
corporation shall not declare and pay out of such net profits any dividends upon
any shares of any classes of its capital stock until the deficiency in the amount
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of capital represented by the issued and outstanding stock of all classes having
a preference upon the distribution of assets shall have been repaired. Nothing
in this subsection shall invalidate or otherwise affect a note, debenture or other
obligation of the corporation paid by it as a dividend on shares of its stock,
or any payment made thereon, if at the time such note, debenture or obligation
was delivered by the corporation, the corporation had either surplus or net profits
as provided in (a)(1) or (2) of this section from which the dividend could
lawfully have been paid.
9 YA, def AF 4), 7627
100 A, ool &, Als1; Aed 9, ko] &, A5, o) med FHdEZoR
AE7)E BE wigTlsol o] e A arEE AT AFEsol HA 4o
HoolugS & 4 Al "Eokal ok
1) NYBCL §510. Dividends or other distributions in cash or property.
(b) Dividends may be declared or paid and other distributions may be made either
(1) out of surplus, so that the net assets of the corporation remaining after such
declaration, payment or distribution shall at least equal the amount of its stated
capital, or (2) in case there shall be no such surplus, out of its net profits for the
fiscal year in which the dividend is declared and/or the preceding fiscal year. If the
capital of the corporation shall have been diminished by depreciation in the value
of its property or by losses or otherwise to an amount less than the aggregate amount
of the stated capital represented by the issued and outstanding shares of all classes
having a preference upon the distribution of assets, the directors of such corporation
shall not declare and pay out of such net profits any dividends upon any shares until
the deficiency in the amount of stated capital represented by the issued and
outstanding shares of all classes having a preference upon the distribution of assets
shall have been repaired. A corporation engaged in the exploitation of natural
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resources or other wasting assets, including patents, or formed primarily for the
liquidation of specific assets, may declare and pay dividends or make other
distributions in excess of its surplus, computed after taking due account of depletion
and amortization, to the extent that the cost of the wasting or specific assets has
been recovered by depletion reserves, amortization or sale, if the net assets remaining
after such dividends or distributions are sufficient to cover the liquidation preferences
of shares having such preferences in involuntary liquidation.

12) NYBCL §513. Purchase, redemption and certain other transactions by a corporation
with respect to its own shares.
(a) Notwithstanding any authority contained in the certificate of incorporation, the
shares of a corporation may not be purchased by the corporation, or, if redeemable,
convertible or exchangeable shares, may not be redeemed, converted or exchanged,
in each case for or into cash, other property, indebtedness or other securities of the
corporation (other than shares of the corporation and rights to acquire such shares)
if the corporation is then insolvent or would thereby be made insolvent. Shares may
be purchased or redeemed only out of surplus.

13 AAA, %o AF 4), 762-763W; B 9, ko] H(F 3), 511

14 A, ko] ZH(F 5), S1H.

15 CCC §166
“Distribution to its shareholders” means the transfer of cash or property by a
corporation to its shareholders without consideration, whether by way of dividend
or otherwise, except a dividend in shares of the corporation, or the purchase or
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redemption of its shares for cash or property, including the transfer, purchase, or
redemption by a subsidiary of the corporation. The time of any distribution by way
of dividend shall be the date of declaration thereof and the time of any distribution
by purchase or redemption of shares shall be the date cash or property is transferred
by the corporation, whether or not pursuant to a contract of an earlier date; provided,
that where a debt obligation that is a security (as defined in Section 8102 of the
Commercial Code) is issued in exchange for shares the time of the distribution is
the date when the corporation acquires the shares in the exchange. In the case of
a sinking fund payment, cash or property is transferred within the meaning of this
section at the time that it is delivered to a trustee for the holders of preferred shares
to be used for the redemption of the shares or physically segregated by the
corporation in trust for that purpose. “Distribution to its sharcholders” shall not
include (a) satisfaction of a final judgment of a court or tribunal of appropriate
jurisdiction ordering the rescission of the issuance of shares, (b) the rescission by
a corporation of the issuance of it shares, if the board determines (with any director
who is, or would be, a party to the transaction not being entitled to vote) that (1)
it is reasonably likely that the holder or holders of the shares in question could legally
enforce a claim for the rescission, (2) that the rescission is in the best interests of
the corporation, and (3) the corporation is likely to be able to meet its liabilities
(except those for which payment is otherwise adequately provided) as they mature,
or (c) the repurchase by a corporation of its shares issued by it pursuant to Section
408, if the board determines (with any director who is, or would be, a party to the
transaction not being entitled to vote) that (1) the repurchase is in the best interests
of the corporation and that (2) the corporation is likely to be able to meet its
liabilities (except those for which payment is otherwise adequately provided) as they
mature.

CCC §500

(a) Neither a corporation nor any of its subsidiaries shall make any distribution to

16
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the corporation’s shareholders (Section 166) unless the board of directors has
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determined in good faith either of the following:

(1) The amount of retained earnings of the corporation immediately prior to the
distribution equals or exceeds the sum of (A) the amount of the proposed
distribution plus (B) the preferential dividends arrears amount.

(2) Immediately after the distribution, the value of the corporation’s assets would
equal or exceed the sum of its total liabilities plus the preferential rights
amount.

(b) For the purpose of applying paragraph (1) of subdivision (a) to a distribution
by a corporation, “preferential dividends arrears amount” means the amount, if any,
of cumulative dividends in arrears on all shares having a preference with respect
to payment of dividends over the class or series to which the applicable distribution
is being made, provided that if the articles of incorporation provide that a distribution
can be made without regard to preferential dividends arrears amount, then the
preferential dividends arrears amount shall be zero. For the purpose of applying
paragraph (2) of subdivision (a) to a distribution by a corporation, “preferential rights
amount” means the amount that would be needed if the corporation were to be
dissolved at the time of the distribution to satisfy the preferential rights, including
accrued but unpaid dividends, of other shareholders upon dissolution that are superior
to the rights of the shareholders receiving the distribution, provided that if the articles
of incorporation provide that a distribution can be made without regard to any
preferential rights, then the preferential rights amount shall be zero. In the case of
a distribution of cash or property in payment by the corporation in connection with
the purchase of its shares, (1) there shall be added to retained earnings all amounts
that had been previously deducted therefrom with respect to obligations incurred in
connection with the corporation’s repurchase of its shares and reflected on the
corporation’s balance sheet, but not in excess of the principal of the obligations that
remain unpaid immediately prior to the distribution and (2) there shall be deducted
from liabilities all amounts that had been previously added thereto with respect to
the obligations incurred in connection with the corporation’s repurchase of its shares
and reflected on the corporation’s balance sheet, but not in excess of the principal
of the obligations that will remain unpaid after the distribution, provided that no
addition to retained earnings or deduction from liabilities under this subdivision shall
occur on account of any obligation that is a distribution to the corporation’s
shareholders (Section 166) at the time the obligation is incurred.

(c) The board of directors may base a determination that a distribution is not
prohibited under subdivision (a) or under Section 501 on any of the following:
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(1) Financial statements prepared on the basis of accounting practices and principles
that are reasonable under the circumstances.

(2) A fair valuation.

(3) Any other method that is reasonable under the circumstances.

(d) The effect of a distribution under paragraph (1) or (2) of subdivision (a) is
measured as of the date the distribution is authorized if the payment occurs within
120 days after the date of authorization.

(e) (1) If terms of indebtedness provide that payment of principal and interest is
to be made only if, and to the extent that, payment of a distribution to shareholders
could then be made under this section, indebtedness of a corporation, including
indebtedness issued as a distribution, is not a liability for purposes of determinations
made under paragraph (2) of subdivision (a).

(2) If indebtedness is issued as a distribution, each payment of principal or interest
on the indebtedness shall be treated as a distribution, the effect of which is
measured on the date the payment of the indebtedness is actually made.

(f) This section does not apply to a corporation licensed as a broker-dealer under
Chapter 2 (commencing with Section 25210) of Part 3 of Division 1 of Title 4, if
immediately after giving effect to any distribution the corporation is in compliance
with the net capital rules of the Commissioner of Financial Protection and Innovation
and the Securities and Exchange Commission.

17 A, kol H(F 4), 763,

18) A5, “FA AL wge] AR AR, VG EDT T4 AT9=, 2017,
144,

19 A, el =, 7657,
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<Abstract>

Decrease of Reserves and Dividends

Nohkwang Myung’

Shareholders can take the company's property in the form of receiving dividends
or capital reduction payments through the general meeting of shareholders.
However, since the company's creditors cannot directly participate in the
decision-making on the outflow of such company property, legal controls over the
outflow of company property by shareholders is necessary to protect the company's
creditors. One of that controls is to limit dividendable profits. Korean Commercial
Act adopts a conservative method of deducting capital and the capital reserves as
well as the earned surplus reserves from net assets, which can be evaluated as
following the capital standard among the criteria for calculating dividendable
profits.

The reserve system under the Commercial Act aims to protect corporate
creditors thickly by providing them as collateral. Accordingly, the Commercial Act
requires a company shall accumulate surplus arises from capital transactions as its
capital reserves; accumulate at least 10 percent of the cash dividend in each period
for the settlement of accounts as its earned surplus reserve until its reserve reaches
half of the company's capital; and not be disposed of statutory reserve except in
recovery of a deficit in capital.

On the other hand, there was a problem that the management of reserves was
too rigid due to the excessively high size of reserves of Korean companies. To
solve this problem, the Commercial Act was revised in 2011, allowing the
company to decrease of the capital reserves and the earned surplus reserves by a

resolution at the general meeting of shareholders if the total sum of the capital

* Attorney at Law, DARAE Law & IP Group
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reserve and the earned surplus reserve accumulated exceeds 1.5 times the capital of
a company, within the limit of such excess. However, when the company could
use the decreased amount as a dividend resource, criticism arose that the creditor
protection function was significantly weakened. Therefore, despite the revision of
the above Commercial Act, when decreasing reserves for the purpose of securing
dividendable profits, the value of creditor protection should be not damaged in
consideration of the original purpose of the reserve system. In this paper, three
issues related to decrease of reserves and dividends were examined from this point
of view.

The first issue concerns whether it is possible to decrease reserves even if there
is an unappropriated deficit. In this regard, there is an opinion that the balance
after deducting the deficit from the reserve should exceed 1.5 times the capital
because it is contrary to the protection of creditors to decrease the reserve even if
there is an unappropriated deficit. However even if the reserve is decreased
without deducting the deficit, the remaining amount can be recorded as outstanding
retained earnings after the decreased reserve is used in recovery of a deficit, so
there is no particular problem with the protection of creditors. In addition,
following the above opinion will only cause procedural inconvenience, so I don't
think it is necessary to use the deficit deduction as a requirement for decreasing
reserves.

The second issue is when to set the base point for reserves subject to decrease.
There are two views here; the first view is that the reserve can be decreased by
calculating the capital and reserves at the time of the resolution; the second view
is that the regular meeting of shareholders should be based on the fixed reserves
by approving the financial statements of the previous settlement period. However,
if following the first view, even if there is a deficit, it is difficult to know the size
of the deficit in the middle of the business year, and all the decreased reserves
will eventually be dividend resources, which may cause problems in protecting
creditors. Therefore, the second view seems to be a position that is more consistent

with the creditor protection perspective.
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The last third issue is whether, despite the legislative purpose of Article 461-2
of the Commercial Act on Decrease of Reserves, it can be used as a dividend
resource immediately after the Decrease of Reserves under Article 462 (1) 2 of the
Commercial Act. In this regard, the Commercial Act clearly stipulates that the total
amount of the capital reserve and the earned surplus reserve “accumulated until the
pertinent period for the settlement of accounts of the company” should be deducted
from the net assets, which can be seen as more valuable to creditor protection than
the realization of shareholders' interests. Therefore, I think it should be considered
that it is in violation of the Commercial Act to resolve the decrease of reserves at
the regular general meeting of shareholders and at the same time to determine

dividends for increased dividendable profits.

Key Words : dividends, dividendable profits(distributable profits), the capital
reserves, the earned surplus reserves, Use of Statutory Reserves,
Decrease of Reserves, unappropriated deficit, creditor protection
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<Abstract>

Cartel Cases: Bid-Rigging in Cross Currency Swap

Yune Jung Cho’

In 2016, the KFTC announced the results of its investigation into collusion in
the Foreign Exchange swap (FX swap) market and Interbank CD (certificate of
deposit) rates, a benchmark interest rate. According to the KFTC's Annual Report
2002 - 2022, most of the cases in the Financial Sector were related to “Terms and
Conditions”. In particular, the financial sector was dominated by cases involving
Credit Card Companies and Insurance Companies. In the Banking, there were
mainly cases related to Terms and Conditions and illegal Cartel conduct related to
various types of banking fees, as well as a few cases of unfair support practices,
abuse of market-dominant position and M&A cases. The two cases in FX swap
and CD rates fixing, are the first investigation into more specific cases of collusion
in FX and Interest Rate Products in the Financial Sector in Korea.

In the investigation of the CD rate fixing case, technical economic analysis
showed that there was a disparity in the movement of interest rates during the
uptrend and downtrend, but the KFTC ultimately dismissed the charges due to the
lack of clear evidence of collusive agreement. However, in the case of FX swap
price-fixing, conversations between bank employees about the transactions were
used as evidence, and led to the imposition of fines. The investigation was
subsequently expanded to investigate bid-rigging across foreign exchange
derivatives, from FX swap to Forward and Cross Currency Swap.

While the penalties related to FX Swap and Forward were minimal and did not
result in Administrative Litigations, four cases related to currency swap bid-rigging

have been decided by the courts to date, and two of which are awaiting a decision

* Ph.D. Candidate in law at Yonsei University, Former Citibank FX, Interest Rate
Dealer.
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by the Supreme Court.

In this article, I review the three Cross Currency Swap bid-rigging cases, the
KFTC's enforcements, and the court decisions to date, and revisit the cases to
better understand the financial products, especially derivatives, from the perspective
of Antitrust law in the financial sector.

Contrary to the common perception that illegal Cartel conduct occurs primarily
in the non-financial sector, there are ample incentives for the unfair collusion, even
in Financial Institutions, where price volatility can be high, customers have little
information about the interbank market prices, and price competition through
bidding is common. Similar to non-financial sector, the existence of incentives for
Cartel is significant. However, the unique characteristics of the financial sector
make it more difficult to detect and understand antitrust violations than in other
industries. By reviewing actual cases, I would like to improve the understanding of

antitrust activity by financial institutions and point the way to the right judgment.

Key Words : Antitrust Law, Cartel, Bid-Rigging, Derivatives, Cross Currency
Swap
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<Abstract>

Problems with accommodation platforms and
unfair terms and conditions

Cha, Eunjoo”

It was not easy to regulate global accommodation platforms whose head office
is located in a foreign country, because of the transaction structure of the
accommodation platform consists of three sides: accommodation platform,
accommodation company, and customer, and separate contracts between each
individual entity(accommodation registration contract between accommodation
platform and accommodation company, platform use contract between accommodation
platform and customer, and accommodation contract between customer and
accommodation company).

Recently, the Seoul High Court ruled that all measures ordered by the Fair
Trade Commission to correct the above non-refundable clause were illegal in
connection with global accommodation platforms Booking.com B.V., and Agoda
Company Private Limited posting a condition of “non-refundable” when customers
search for accommodation companies on their platforms. However, the Seoul High
Court considered Booking.com B.V. to be a business person under the Act on the
Regulation of Terms and Conditions, but the Agoda Company Private Limited did
not.

This study analyzes each content of the above Seoul High Court rulings, and
examines the differences in the above rulings, focusing on whether the
non-refundable clause is subject to the Act on the Regulation of Terms and
Conditions, whether the non-refundable clause is terms and conditions, whether the

accommodation platform is a business person under the Act on the Regulation of

* Suwon District Court Judge
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Terms and Conditions, and whether the non-refundable clause is recognized as
unfair in its contents.

In conclusion, the Seoul High Court ruling that the non-refundable clause does
not constitute a “clause which obligates customers to pay unreasonably heavy loss,
including but not limited to, excessive liquidated loss for delay” is valid because
the customer had a practical right to choose a room.

On the other hand, it is necessary to examine whether the above non-refundable
clause is invalid as it constitutes Contracts Disadvantageous to Consumers pursuant
to Article 17 and 35 of the Act on the Consumer Protection in Electronic
Commerce, etc. In addition, some products with only non-refundable rooms on the
accommodation platform will need institutional supplementation to protect

customers who have not been given a practical right to choose a room.

Key Words: accommodation platforms, non-refundable clause, the terms and
conditlon act, business person, unfair terms and conditions,
consumer
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<Abstract>

Review of the allocation of new shares to
a third party

— In addition to commentary on SM Entertainment’s provisional injunction
against issuance of new shares and convertible bonds” —

Yoon Seon Jeong

Recently, large-scale entertainment agencies in Korea, which are leading the
K-POP craze, have taken over large-scale stock transactions for the purpose of
exercising management rights, as well as issues related to the acquisition of new
shares by a third party. These include a large-scale stock transaction with Lee
Soo-man, the major shareholder, between Hive and Kakao Group surrounding SM
Entertainment, a tender offer, a third-party new share allocation, and a provisional
injunction against issuance of new shares.

As an exception to the right to be allocated new shares recognized by
shareholders, it is stipulated that new shares can be issued to persons other than
shareholders as stipulated in the articles of incorporation. There are frequent
disputes between the current management and major shareholders over the
allotment of new shares to shareholders. The issuance of new shares to a third
party can have a significant impact on the company's existing shareholders, as well
as the company's creditors, in that it can affect business management depending on
the size of the issuance. Nevertheless, depending on the case, the legitimacy of
new share allocation to a third party is acknowledged or denied, so we examine
the specific requirements for issuing new shares to a third party, focusing on

recent cases.

* Seoul Eastern District Court 2023.3.3. 2023 Kahap 10034 decision
** The Graduate School, Yonsei Uni., Department of Law, Attorney at Law. Korea
Growth Investment Corp. Audit Team, Team Head
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In addition, in this regard, by examining the legislative examples of the United
States and other countries, comprehensively reviewing the issuance of new shares
by a third party as an act of management judgment by the company and securing
the right to defend the existing management, etc. Consider reasonable measures to
resolve conflicts of interest between the company and major shareholders.

On the premise of the institutional characteristics of Korea, where there is
almost no system for defending management rights, it is necessary to consider the
operation of a third-party allocation system for new shareholders by
comprehensively considering the interests of all shareholders other than specific
shareholders and the benefits and sentences among stakeholders surrounding the

management of the company.

Key Words: New stock warrant, third-party new stock issuance, new stock
issuance for the purpose of defending management rights,
management judgment principle, proportionality standard
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23| o] FAAL = FHAT ‘%‘Xﬂe 4T Aot
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T 7L AFEY A Mg E 9T VX A4 EE AFOEE
OECDY] 7tel=2llo] k. OECD ©JAFS|= 20131 7€ <Zeto]HA| B39} 7|
AR 2ol #gF 7hol =il 9] JHAHS AEEGAT) o] TholEgkloA
OECDE 7IIA K| #3l) F3AIgke] 92, ARASAH] 42, FAHA 9]
2] o] ATk YA, HAA R =, I/ U, JQ FHofe L3, A
o] 7] 5 8709 Y& AASATHOECD, 2013). ©] YHELS MZ FTHY
Aol AAHOZ ¢fsjof 3, HAge FFOE ThFHofof FrH oA,
2007).
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39 of5AE A PFAY tHEAQ o=, =9 HIPAA(Health Insurance
Portability and Accountability Act)7} 1Tk HIPAA+= P|= 27134 A(Department
of Health and Human Services, HHS)®] 7§%19] 284X BT E 93] 19963 A
Ao A AA 9 =7t FFHSCE, ATFE G o H Al A3
Hrolgh & < uded] 9 291, 2014). AFHEFY] o)FA 2 A&, 98 4
o[BS MRIBEES AR &, o5 #A AF 2 AV QYE ol B3 A
TSk glom iRl oEHolE o FUe AHIAe| A2 £Th HIPAA
AR 7443 2 AQlo] AR WA T olFE HE FE o|Fdhe
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AU AT - Be 4]
AR 223 olPA e MEES FO2H
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Privacy of Individually Identifiable Health Information:©]3} Zeto]HA| 2]y o]k
© NAAE S AASIL, o] & YSAHE BT E 93 Hxo =714 7|F02 4
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A 9] 71HE doR 3 Zojo|mA Bool wEd HAA GHEU
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responsibility), AH&A3F2] M2l (boundaries) 3 HQKsecurity)2] 5714 ¥2 3}
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| o] B Al(Limited Data Set)’E ©]-8&
Rloju} Fo& o= 34 &e 7
H A $19 3] (Privacy board)} 7]
HEA Y] 5o WA AT BF, ATE AT HIAE Aol FHEI e
g 73, 22a AR ARE o]8ske Avt AT, HWe,
2014). °|AF HIPAAE= A1) Fo7t BashA] o 742 483} vl4ds)
Z2)o| A AAEE 187449 HEdt 208 AR5k ke §4o] Stk

FYES s Qo ®
o Bl o923 Fa 3, Zelo
A

=
[e)
o
24 9] 9] ¥ 8](Institutional review board)7} %

HIPAAY 93] R3E ¥e RAHE /10 A = s, T8 7US
A8E 4 = AL AV A= AR o]d Hig) Ale AEE 4 ¢l
< B EAHRE &0 BAEHYA FFY AFEA o8 2 ATE 5

Atk vlAEs) WAl ARt AAAD I g A AP o] 9tk vl HHSS
Q1@ H E(Office for Civil Rights, OCR)IA 233+ 7lo]=gielel] wzd, <A
b AAP Y HEvbe BAA, A5 A3 o o AT w3
A8 WS RS ARA, s 5 APS Hastehe 9487 s 4

7}11 *‘HWE At BAlolth(HY, HW7, 2016). AHA] FEHAT}
Thsdk a2l ge) A dHolEAlS B FEHATE 7Hsd
=3

o]2]gt HIPAAS +8-2 = JJdRTTolA Fdeirt ARSI HIPAA
TAS WS- TR, LS o} thd7] ol thet AMdZARSE AR 2A] T4
e W NRISSARE Reshes dds gddsta o Had vds 4
Este] 95 7FsAdo] Qe WS FRe} Xt AMERARE st 9
HAR o] AR HERE o|ddith AMERAN Al W didH BFE
o E ARG de BEEY FAE T 7134 AvtAlate] 2

Hylel 52 9l Y 7B RAEAR P FAA @] FAMA] B
%, ® URLs, @ MU Z2ES F4 O A% 3 545 EFshs A=29H4 48
AH, ©® dZHHEAOG G4 2 :/_oﬂ A} O 5= oA}
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, A<, 2014).

THAHEU)S 1995 10€ THAE|olE o] A2 et 7HAu|olE o] AFZE
5o A" |AAE A F(Directive 95/46/EC, I3} 19953 A1), S A3t
o 19959 ARLS 798 =719 MAARRSY AAo] B IFS 730
Hypb=thAAR 9] 291, 2018). 281y HE 40 <A X (Directive)’ 0| 2k= 3HA
Ae 7ML Qo] olE FH3E7] S8l 2012 NI RS Heje HHg T
19 BE B /RIREY AHEE o] #F 14, & IRVIRIA RS
“J(General Data Protection Regulation, ©]3} GDPR); %S F-E3tTh ©]% 7}
=] 71}, ARIEA|, ©]3] T Tdt o) Hes Fdsto] el tiE =oE
oloj2 Eoll GDPRE 2016'd SEHE AREAOH, o] H2 =] i
At A-GHth GDPRE HlHOE] AlthollAe] ARl rojd 7psle} HH F
Ao AAA 23S FQ W&o 7 E33THHasselbach, 2019). T3+ 74 Al 1
d Zole ARIES tido s A thgt Q143 FrkE ZAstaL vlolH ol
ARIS] ABlE FHeE 5 B2 HAHAA ATIASIE HF40 8 Lok
A8 9] 221, 2020).
GDPROIA #x}o] AZFA R d o] FH|o|Ef(health data)i= GDPROIA A ]sl=
2 3714 WZQ} 4 Tt i) A7 B4 dlo]El(data concerning health)& AFE
o] AAA = FAA A% AEE JRJAAREE, o A A7 Aol o
& ARE Egehe BN 2 AR HlolH T= ZT i) A7 H(genetic
Data)= A% & S0 FAHEEA, ofd Ao el e 474 sl
EAS HRE AF3) iii) AU A E (biometric data)= HH AFEe] A2,
A, P52 EAF FHE 713 AP A AT HolHE, A= o]
A A& Fo] 3 ?:LE]E}.
O] Fﬂﬂ ,]grﬂo] E]

o)
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o

SOEE AE YTHEU Yut /A REEY 7P| 5, 2018). &, X8 53
° © 735l AR FAH Q] HAIHQ F2(explicit consent) o] FE F
HIPAASL 2] B RIZE AR Aol "HAZAY 597} Hast
ok & A9z oA AAEE A s AX qUARE He IR EE
B2 7] w59 flo] AR Ayt 7hssit
ojmj Wz AEo| siFehs A AAPRE Afst= Aol o] s
3
A

Jus)
T,
rlo
1

o X KU

Ao FITHEU, 2014). WHA 71E3HE R A7 HUIARE, 5 1189
|5 ol AR AT E YsiMe AR FAY Tt Dasity a3
3lo] 71ZFo2E Al 7HAZF AAETE i) Qo] AEEHA A2 & A i) 7|
4 715599 dF 754 (linkability)o] =5 T 7, iii) 71<lel thk FEo]
E7bseteE & A opARE om gk owst W A9 o] Al 74 VlEs @
AstA T3 1e A B7Fsd 202 BFI7ATHOIAE, 2018).

Ao}t 22 A& A%l dolel= eHDSI (eHealth Digital Service Infrastructure)
% ERN(European Reference Networks)< &3t ThE =7129] o] F& Y]
tlolg dlolHAl e 29 &-8o] 7h53ttt 20150 B3 eHDSI= 572 Ho
Me osdHoly wes 93 AyE FUFSE, CEF(Connecting European
Facility)2] 2] o}&foll UTHEuropean Commission, 2021). &%= HloJHZ&=
A} A H(patient summary) 2 QUEIUl %X (ePrescription) 5°] 40.H, 20191
o ~EYote}t HTE Afolo] A o] dojyith

BRFA Y T BERFAVF AN NABERE Ak 7P 8% &

19

o

< tloly A, a3l wide dElE Zena) g, 2018). 53] M/l &
| $l& A5l dolE AAE & Al Foste HolH AHA1E-E& HIPAAIA]
BA3A| ¢ Agolth. GDPRAA &4} 5 BEFAZRH FHE FHT
54 2 YT Aole ARFANA ol& A8t oF g}, spA|qk tidt
99 ARE AT v o] o|HTF FHE 1A} EFssitia dFHAY

T3 =go] Fesitty AdEE Ade 1A oF-E wAAlske il 17
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dlof & AHRE %Alé of QTHGDPR Al 142 A58 (b)).
Adjeloly SEBA A ALt dagFe] Aol Aze
JAABIAL o) E EHtEA ] Ad Al SEAH
(Ethics Guidelines for Trustworthy AIYE sttt &A% /Hae S 19l
AE7taw0l FAEHReH, IMA 9d T2 71z 9 ols #AA 1 FHY
HEE AR F8 YL oEE 4V]|Ee] FFdlof she &8A 43, AWls &
£ AA, FAA] FFH7T 55 Fol| AUtk

3. Y AR HAA 1y}t JfA vk Ao

3.1 SEX B olEy AA

3.1.1 By re] S43 S8y =99 des

B AollA A E sfe] A ek 2y

of HaWo] EAsA F=tt. eyt Eﬁﬂaﬂﬁﬁdj o E} «l SR
olHg FRAZY e 9 S H'Ef} BE P E It ARES T
ot w224} ovE AYE 9 HEo o g HR o] TAHA &
7l°ﬂ AP B H T Ho] o] +-8H BARE BA EH AR Aol
§4 ZaA4el UH‘T‘ At 8 gEE A
‘ﬂ"éiﬁi‘ﬁﬂ ”J.Vél‘i ?FXM ofs gyt JRJIAREYG £& FFY BT}
iy O}Xl , ol TR YRAEE drkE, ouF o ‘ﬂ O 7 HZgjof sl=A]
w3 o8 HAYEIEY 5 A

HE oA Re Add Ao Aol AAste] glom, olgole= RHuog
5ol A= TOIE} lﬂiur olZigk /1 WES 9&8A
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990 5 ek, A Ul I3 e 312
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312 $REAT P4 5] G2 A} o|Ust BaK
HAA9)2 olElE AHET BHS TR sk Wolt FAVL RSk

et RYRE YT A JBE FPHE BAL B2 BRI g
o @A £YHE RYnE B9 A5, 44N 5 945 AR FA B
A7 S B HEY 5 UEE AR Aolth T} dBANE UeE
o BHBOE AgHE AL ohn, Seteke RAYEY Y FYF
A, B 01292 Uels] 49 $& 22501 79 A 208 3

g AnR7Ae 59 glol BEY + Y=F L Atk 0|2 T3 A2 4%
A7k MAEEAE AR ATAE, FFW /1Y 5 AFE + UrHoA
#,2018). o|¥A AR OB BHOR AEY A, SeANE 1Y
BEEY, A0z 3 AARRY Ae B, B JBEA Aelsh
o) Sof thel FAFEE A Qo] ARE AGHE 718 Aol
So 7b3RRe] Aol B AFE AN Bk T ol Aoz
£ Aale] A SR o FA A1 Aesle] AgHT YA B B2
sh gk e ohje) XEEHOE ust £1Y PA ATFEHORY o
§ 7hs4S Audnk seleks, 349 A80] WFsel Bt 79 2
£4) 95k & 9w, olv] FAiskel NHWAT FHHAS ThsHol A B4
o AAHY BROE olo] T A 02 B] Y} M, Afele] BAYE
A A7t ohd e BHo2 AT Mt Bz iE WEe 95N 3
& FINE AHHES slof sinl, FRFANA NG} 719 Helslo] &
Fol 89S F83) a0k Ik olF Fal YRFAY} BAE HR A2
9e AT L o)F AS AUAE FIFOoZA UHolEE FF BAYE
Rope] W0 ol 2ol 4 glek. Seeske Ful, PlFIAE AERA} o
FEAE TEa] AU SARE FHL Yow, YFA Foi7t Basd)
A ope TAA 43S wEO BAST 9k

AQlel BAYE A Helel S BAH A FFI BAH7) 2
FAR AFE TS A 37142 Eolrt Baste Wl A
SN HBE Bl Aoln duezel o) FEH7] BEe) dolHE
ST G BA3 AL Fle) B2k 97 ok Yok ARE EReE
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FEE o|F gt FHE I FEHE AAA IHAHERE AFEE 7=
ARSI AEA, 1A Thed AR s % o
wo] Atk E=3 ST} AA A AHo® Fof3F AJA R BRIttt oo tigh
Ao 2N HTo= 954 F2(Dynamic consent) =P, A3 O (fair
agreement) 2@ Fo] #ils] AFEHI glom tigto® AAEHI UTHEBT,
2019). @AY Z2EF Fof R A BeS At o & AT F e
9 Bdof o] =713 el A o] aRle] Fgsit.

3,13 oJ@sh s, wAEEX] A 2Ee 2

A geE HE “ﬂ/‘i ojrdstel 7hgst, 1ejar wrE 2 of gl H&et
Al Gt =AZE itk skl Zhshe gekdt Rl R flol EAE o
AHEE AL QlTh QIR itu A28%2] 20K = FRFA ] T §lo] 7+
ARE AT ¢ Qe ARE AstaL e, o A AR o

FE HsiAY € £ A5 dAste 5o PHeR F7F AR glole
)\% ]-?:S__ E]-'— Htﬂ Hgol r}\g
otﬁl% Oﬂ/ﬂE 019} H] 1‘7]]1:! o] 0‘”35}% °1E AHEE L T ol2d &

< 7kt wEel ool tidt Az
7} Hasit Tﬂ”rﬂ‘rﬁ’)r T’*FJ Age| GDPRAIM = g3kl 713tE 72
staL Sl © ‘ﬁg}h |7k 2 Q] v éj‘ﬂéfi}% AT A=EF AR E AT
she W= AoHm, i) X7t @ Fole 4 Erbssiviar ddst]

AYHEETHS AGsHA] Feth v, 7Hshs 54 A FA A5
= ke NI ES] A=A AE THe’ IR E
GDPRO| Ho S L=ty 712, wstel 713E3tE 97
Arold oo AHME FAZE BT 4 Sl obF
710l EAstA op A BE QE@E— Eél’“ o2 A «l H?*O] =A
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AE5AHe| &Eo] o] A YA AheliA= Aol AAZd EF
< w} fEuStE R EU oS Adste] SRR} T tig 7,
&9 A, gy 3 28 T Ui 7 S TEAoR FHY vt A
EAHE 7 MU R 2 FFete] HEE Folshks A, 97 5
o] T3 FHo9 84S T Agtolnt. B HE e S At
o ofg] el AAfste] gl dEA R tig Aot WMFE Tt st
Z gysta, ofd FEE of9A drhd BREd ZAJA AL AES 14
fjoF gt

=9, ARFAZRY JRE T U= Y oV B AjEE 1
Alste] #elo] FolahA] B2 ol US| 8 Hy} FREsH 285

5 Wl e WHOR vidse] Ju
A selg A9 BB e FUE AT YA & A= B}
). olels oagndeley A8e Fa o eAne Belo) A4S £94

& ST, BN B89 LA SUAA LA Rofe] WAl 7T
2% ANE % oot

32 o g HGolE e 7| WA

3.2.1 AP 71 FAH A BA

HAo gdolgl &3 S ¥ ozt B olHE ALk 7|H=
Aol dasith felveteAe 713E dHold Aoddrt RaogrolH
€ Bt HA g voly & shol=giel e By HALBARE T
glato] Abgshs ol A dlolE Aol d(olst AlHdd)7t HolE e &&
of ok WS AR Adhe $o3 4TS Itk AL e &g 7)ol
SEHA &2 o] At AA[eljof st FEFA ], &7k blo]
B 28 Ak AEES £ HE Ade27Ph 2gE ok . g 715 X
3 FERENl tg A7 Aol Atk YBAR AP F83 A4S =
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HoRUslE T4 Sl Falo] aal Ro] RESTh e AN B 7]
Fol glo] SN Aele] Yo} vlole) Ae el Hol7t 4A 2
S RHjolE} SIS ARHA 2T Yok w3 7|2 ol BE §
Hom 9 HE BAZ A

3.2.2 sief we 7|1 AR

a9 AlElE Amud ve) A% nAFAYe] dAREFN JRAR B

& HEY 8¢ BIVC T0D ARAR Pl U NAE B4 -3
Ashe QB S0, 2R AR 5L IO JRRR BEA UF F
B9} WRg QYD FAAYS FT A%, T A AARR BEPE

o}

o] EAshH 5K HIET ofyz} JiIANE HEoh Hdd Tkt o
& T3 UA, IR EE 130}7] ol 1710] 7HR19] Ao} Aol o
= Wtete ARES ¥t A=t Yok SFEIHE T T
A 2 H(specific risks)S THE 7FsAdo] A= EAT MIAEE AZA A
S A el AJIARS] A2 F5d NUAE Bogks 7 7HA] 54
202 girh 3L JHJAA R Agrt /1S de
& Aol thel &2 A Uetie A #ext =718 Abded st
55 ke AR A=t EAIRTHEU, GDPR Article 35, 36.). 185 ohuj2}
dolg BE AR BT 9 YEYT HOFS TR AR B4 7F FH & A
date] dole &&3 MAYEE T HAE 2347 4 FoHEHHA, 2016).
FHAANME A7t Ad3Yd FHAY 718 H(European Union Agency
for Fundamental Rights)©] 7] Eﬂﬂ &S 7|5k 7182A A o]
A FEARY 7183 AESS Adsta, ZetolmA a7t AR o H A

=g

T-J
lLl
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2495 Aol Wk oldF Y A4S vESm AA Folg =Ra) 9
& BAA-FAA A} Baste, 3AA B F2eIA Holt Bz Y
dolel B3 BAR B Ao iR $HE97E ARHOE Fold 5 9l
= el 3 u}f@% 5o olei® B2 A 4 Atk

F2 ol usaam Ay Fud U B o) HolHE a5 74
o7 Hole Agol T FAlRel7] Wl 7 .
F3/1%, A o T30, A4A, 5A S BY 2 AY 29
203 WEY 28 AT Y PRDT ANGS YAk A
WAsk AR, 4 Sl AN 25 T3 HHA RE, 714

EE3 5o A T AEA e A3l B ARl EEe

Fof mlaE Ao tie g 55 olojgtont, Y S #5dt =of UH
3 AR S ZHAE SR AAE 9 29, 2020). 2 A A dee FE
she AV AVle) B S Adits T ugE ol Al g3tel oig

S
= R
Y U FHOE HFYHSE ok AAFCHE ARS D AT
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<Abstract>

Recommendations for Enhancing Personal
Information Protection in the Utilization of
Healthcare Data

Lee San Ha

With the advent of the Fourth Industrial Revolution, an overwhelming amount of
data has been generated, making big data a key focus in various industries. In
response to this era, efforts have been made to align with the trends, such as the
implementation of the revised "Data 3 Laws" (Personal Information Protection Act,
Information and Communications Network Act, Credit Information Act) in 2020 in
South Korea, aimed at eliminating unnecessary duplicate regulations. It is
anticipated that this revision will broaden the scope for individuals and businesses
to utilize information. This movement is also significantly impacting the rapidly
expanding field of medical data.

South Korea, with a high adoption rate of electronic medical records and
comprehensive health insurance information for all citizens, is favorably positioned
for the development of the healthcare data industry. Healthcare data, collected
through standard processes in real-world environments, is referred to as Real
World Data (RWD). Its significance lies in obtaining research results closer to
reality, making it highly valuable for improving healthcare services, preventing
adverse effects of pharmaceuticals, and early detection of diseases for public
welfare purposes.

However, healthcare data contains sensitive personal information, and a breach
could result in severe consequences compared to other types of personal data leaks.

Therefore, it is crucial to systematically establish regulations for the management

* Yonsei University Law school
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and utilization of healthcare data in a situation where the necessity of regulation
for healthcare data utilization and the need for research and development are in
sharp contrast.

In light of this, the present study analyzes domestic laws, guidelines, and
policies related to healthcare big data to understand the current status of healthcare
data management and utilization. Despite ongoing efforts to revise and enact
various laws and guidelines to balance personal information protection and research
and development, there is still much discussion and improvement needed.

Furthermore, a comparative legal analysis with the United States, the European
Union, and the United Kingdom, which have established laws and policies early on
to accommodate both the utilization and protection of medical information based
on societal demands, was conducted. Based on this analysis, the study proposes
institutional and societal improvement measures that can simultaneously protect the
control rights of information subjects and promote the economic utility of

healthcare big data in line with the situation in South Korea.

Key Words : Medical information, healthcare big data, Personal Information
Protection Act, de-identification measures, Data 3 Laws, HIPAA,
GDPR, NHS Digital
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<Abstract>

Smart Contracts and Legal Issues

*
Jeong Jae-eun

Smart contracts eliminate the need for intermediaries by pre-dating the elements
that may occur upon the conclusion, execution, and termination of a contract, and
the pre-written programming code automatically validates and executes the contract.
As a result of these differences from traditional contracts, transactions on the
blockchain are economically cost-effective, unforgeable, and tamper-proof,
resolving trust issues between parties, and eliminating performance uncertainty. As
a result, smart contracts are becoming increasingly important, as they can be
implemented in cases where transactions could not be concluded in existing
systems, and can be used not only in contract-related fields but also in all fields
where digitally verifiable and legally meaningful actions can be performed.
However, there is still no explicit legal definition. In light of the characteristics of
smart contracts, in establishing the legal status of smart contracts, it is necessary to
distinguish whether smart contracts are only a means of traditional contracts or
replace traditional contracts, rather than applying a one-size-fits-all definition to all
smart contracts.

In addition, there are various issues about smart contracts. In this regard, it is
necessary to compare the difference between smart contracts and traditional
contracts, the characteristics of smart contracts and the structure of current laws to
determine how to view smart contracts and whether they can be regulated under

current laws.

Key Words : smart contracts, blockchain, law of contract, law of electronic
documents, law of electronic signatures, electronic commerce,
electronic financial transactions

* The master's course in Graduate School of Law Yonsei University.
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